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the dance" is the result — "let joy be unconfined" to any such arbi- 
trary limits. "From time immemorial," says the opinion, "it has 
been customary in all free countries and in most civilized lands for 
people to enjoy themselves in their homes by dancing and listening 
to dance music." While the court is somewhat more partial to the 
refined tempo of a waltz, it reluctantly admits that even the 
"muscle-tickling jazz" is entitled to constitutional protection. 10 

In cases of this sort, there are two lines of authority. There 
are decisions which hold invalid such ordinances which cover harm- 
less acts, and which fail to make exceptions which might become 
necessary to avoid an oppressive effect. 11 Other courts, more mag- 
nanimously inclined, have tried to save such statutes by reading into 
them an interpretation conformable with the real spirit and in- 
tent. 12 But the meticulous care exercised by the city fathers in 
making the present ordinance all-inclusive leaves little room for the 
operation of the latter principle. 13 Perhaps Mr. Justice Field's 
often-quoted statement that "all laws should receive a sensible 
construction" " can be applied only to sensible laws. 

H.A.B. 

Corporations : Liability of Directors for Illegal Division 
of Capital — Section 309 of the California Civil Code prohibits the 
directors of a corporation from dividing or paying to stockholders 
any part of the capital stock, 1 and authorizes a recovery of the full 
amount of the capital stock so divided or paid out from the direc- 
tors under whose administration such distribution has occurred. 

10 Supra, n. 9, at p. 222, "It should be remembered that even in these 
days of bizarre extremes and freak abnormalities, the muscle-tickling jazz has 
not yet succeeded in excluding all sane dance music from the places where 
the devotees of Terpsichore are wont to foregather. And experts tell us that 
even jazz, like certain other things fast fading into oblivion, may be 
denatured — a consummation devoutly to be wished." 

11 Freund on the Police Power, § 158. 

12 Supra, n. 11. 

13 Supra, n. 9, at p. 219, "To construe the ordinance as covering only 
public dance halls, and as covering only public dance halls or as inhibiting 
only boisterous dancing and loud and discordant music, would be but a mere 
arbitrary decision of this court, and, in effect, amount to a redraft of the 
ordinance to make it conform to what, in the view of the court, the city 
commissioners ought originally to have made it." For an ordinance which 
was upheld and which might serve as a model, should the city authorities 
desire to try again, see Mehlos v. City of Milwaukee (1914) 156 Wis. 591, 
146 S. W. 882, Ann. Cas. 1915C 1102. 

"In U. S. v. Kirby (1868) 74 U. S. (7 Wall.) 482, 486, 19 L. Ed. 278: 
"All laws should receive a sensible construction. General terms should be 
so limited in their application as not to lead to oppressive injustice or an 
absurd consequence. It will therefore be presumed that the legislature 
intended exceptions from its language which would avoid results of this 
character." 

1 Capital stock has been construed to mean "capital assets" in Martin v. 
Zellerbach (1869) 38 Cal. 300, 309, 99 Am. Dec. 365, and many subsequent 
cases. 
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In the case of Talcott Land Company v. Hershiser, 2 the net result 
of transactions completed by the directors of the corporation was 
a distribution of the cash equivalent of its entire assets to the stock- 
holders, the stock certificates being transferred to a single director. 
Subsequently the franchise was forfeited for failure to pay taxes. 
Later still this director revived the corporation, transferred to it 
new land, and resold the stock certificates, the purchasers appar- 
ently being informed as to the prior distribution of the assets, and 
buying solely upon the faith of the new venture. 

The District Court of Appeal, in deciding that the old directors 
were not liable to the new stockholders, "disregarded the corporate 
entity," holding that the body doing the later business was not the 
same as the old. 3 In a comment in a recent number of the Cali- 
fornia Law Review, 4 it was suggested that if the court felt that 
the code section should not apply in favor of the later stockholders, 
a bold statement to that effect would be preferable to figures of 
speech about life and death in corporations. On rehearing, the 
Supreme Court has discarded all figurative language, has declared 
that the same corporation continued in existence, and has repudi- 
ated the decision of the District Court of Appeal from fear that "it 
would open the door wide for fraud in other cases." 5 

To hold the directors liable in this particular case is admittedly 
harsh. Apparently the persons who received the proceeds of the 
assets were the same as those who would have received them if the 
corporation had been wound up in the authorized way. And the 
fact that the stock was resold only after a full disclosure of the 
previous transactions negatives any idea of fraud. Yet in view of 
the language of the code section this decision seems unassailable. 
The statute expressly gives the right of action to the corporation 
without reference to the wrongs of stockholders and creditors. 6 
Under similar statutes, stockholders, though benefited by the unlaw- 
ful distribution of dividends, may compel the directors to reimburse 
the corporation. 7 Moreover the punitive character of the remedy 8 
would indicate that the right exists in the corporation regardless of 
the rights and knowledge of the constantly changing stockholders. 

2 (Jan. 27, 1921) 61 Cal. Dec. 126. 

3 (Nov. 18, 1919) 30 Cal. App. Dec. 586. 

4 8 California Law Review, 435. 

5 Supra, n. 3. 

6 Cal. Civ. Code 309, ". . . the directors ... are in their individual or pri- 
vate capacity jointly and severally liable to the corporation, and to the cred- 
itors thereof to the full amount of the capital stock so divided, withdrawn, 
paid out, or reduced. . . ." 

7 Appleton v. American Malting Co. (1903) 65 N. T. Eq. 375, 54 Atl. 459; 
Loan Society of Philadelphia v. Eavenson (1915) 248 Pa. 407, 94 Atl. 121. 

8 According to the majority of the decisions, such statutes are of a 
penal character. The California statute has been so construed in Irvine v. 
McKeon (1863) 23 Cal. 472, 475; Moore v. Lent (1889) 81 Cal. S02, 506, 22 
Pac. 875; Snell v. Bradbury (1903) 139 Cal. 379, 382, 73 Pac. 150; Moss v. 
Smith (1916) 171 Cal. 777, 785, 155 Pac. 90, and cases therein cited. Cases 
are collected in a note in 8 Ann. Cas. 807. 
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It is interesting to note that during the pendency of this action 
the attorneys for the defendant appealed to the legislature for relief 
and secured the passage of an amendment to the code section, 9 
which might have exempted the defendant from liability if all the 
debts and liabilities of the corporation had been paid. Further 
amendment to cover the exact situation presented by this case does 
not appear desirable. The code section in its present form is easy 
to comply with, does not interfere with the proper conduct of cor- 
porate affairs, and furnishes valuable protection both to existing 
stockholders and the investing public. R. H. M. 

Evidence: Admissibility of Testimony of Survivor to 
Transaction Against Estate of Decedent — Dead men can tell 
no tales. But that is no reason for preventing the living from tell- 
ing their story against the dead. Yet such a reason seems to 
underlie that provision of the California Code of Civil Procedure 1 
which excludes the testimony of a survivor of a transaction with a 
decedent when offered against the latter's estate. 

The rule excluding otherwise valid testimony has no sound 
policy to support it. 2 It is merely a relic of the ancient common 
law maxim rendering incompetent the testimony of all parties in 
interest as potential liars, and survived as an exception when Cali- 
fornia accepted the general principle that "all persons, without ex- 
ception . . . may be witnesses." 3 The provision evidently 
aims to protect the estates of the dead from the claims of those who 
may be encouraged to falsify by the inability of the dead person to 
contradict. But is it any more important to protect the estates of 
the dead than the estates of the living, who by the instant rule are 
prevented from offering otherwise perfectly competent evidence in 
establishing their just claims? Is not cross-examination, not to 
speak of the oath and other safeguards, a sufficient protection 
against the fabrications of the unscrupulous? Excluding the truth 
should not be justified by reviving obsolete shibboleths. 

9 Amdt., 1917, to Cal. Civ. Code 309, ". . . The liability of a director of 
a corporation heretofore incurred shall not exist in any case where all of 
the debts and liabilities of the corporaton to creditors having been paid, the 
capital stock divided, withdrawn, or paid out, constituted all of the capital 
stock of the corporation, and the same was paid out, withdrawn, or divided 
with the consent of the stockholders to or among themselves." It was held 
that "outstanding obligations of the corporation to convey lands, although 
assumed by another party, constituted a liability to creditors within the mean- 
ing of this law and prevented the application of the saving clause therein to 
the particular facts of this case." 

1 § 1880 subdiv. 3, which reads : "The following persons cannot be wit- 
nesses: 3. Parties or assignors of parties to an action or proceeding, or 
persons in whose behalf an action or proceeding is prosecuted, against an 
executor or administrator upon a claim, or demand against the estate of a 
deceased person, as to any matter or fact occuring before the death of such 
deceased person." 

2 See Wigmore on Evidence § 578. See also §§ 1576, 2065. 
» Cal. Code Civ. Proc. § 1879. 



